given the news of the past months, weeks or even days? Whether your interest is so-called ' 'rogue'' states, nonproliferation or Caribbean stability, economic sanctions enjoy a central focus in the entire debate over how to achieve global order and compliance with interna tional legal norms. Of course, that means that our panel fits right into the overall theme of the Annual Meeting program, "Structures of World Order."
You all know the headlines of the past months. Whether it be the Conoco deal that was prohibited by the Executive Order of the United States, the proposed D'Amato bills to cut off U.S. trade with Iran and punish U.S. companies that continue to trade with Iran, the Clinton Administration's announced intention to tighten re-export sanctions against Libya, or the Helms-Burton bill to impose new restrictions on foreign persons who traffic in property confiscated by Cuba. Last Sunday's New York Times had a story on alleged sanctions-busting, this time through Albania and other nations that border on Serbia and
Montenegro. Of course, we all know of the heated debate in the United Nations concerning whether to continue the economic sanctions against Iraq that were imposed at the time of the Kuwait invasion.
Our panel provides an opportunity to get behind the headlines to assess carefully the policy, purposes and responses, the legal regimes and their effectiveness?the bottom line. Members, might put a bar to the resort to sanctions. In addition, the possibility of applying economic sanctions is circumscribed by the scope of application of Article 39 which requires the existence of a threat to the peace, a breach of the peace or an act of aggression. Even a broad interpretation of this requirement leaves room for individual countermeasures to come into play.
Economic
Countermeasures can be adopted for a variety of purposes?political, economic or environmental. They can be adopted to protect individual interests or common interests as protected by erga omnes obligations. In an analysis of the legal status of these counter measures, it is important to examine the costs and benefits of such measures, especially against the background of the ever-growing international economic, social and political interdependence.
In this connection, I will address the following three points. First, economic countermea sures are essentially used as communication tools and their regime under international law is not yet well established. Second, humanitarian considerations are gaining importance and should play a key role in the evaluation of the legality of economic countermeasures.
And third, in order to prevent abuses, considerations of fairness should be taken into account.
Economic Countermeasures as Communication Tools
Economic countermeasures can be resorted to in order to obtain compensation in case of an impairment of concessions mutually agreed upon, or as a coercive means designed to achieve the cessation of an unlawful act. But, most frequently, they are used as communi cation tools2 to express the disapproval by their authors of certain patterns of behavior such as grave and massive human rights violations. In other cases, they are intended to force other states to enter into negotiations or to influence the conduct of negotiations, as can be seen in the areas of the protection of intellectual property rights and of the preserva tion of the environment.
In addition, it is possible that countermeasures serve different purposes at the same time and that the relative importance of each purpose changes over time. This makes it more difficult to assess the legality of economic countermeasures.
As has been stated very clearly in the Air Service Agreement award of 1978, "Under the rules of present-day international law, and unless the contrary results from special obligations arising under particular treaties, (...), each state establishes for itself its legal situation vis-a-vis other states," and it follows that a state might want "to affirm its rights through "counter-measures."3 Some international agreements contain restrictions on the use of individual countermeasures. Such is the case with the "Understanding on Rules As to proportionality, it seems to be commonly agreed that countermeasures should not be out of proportion to the gravity of the internationally wrongful act. The difficulty is in the evaluation of the equivalence of countermeasures with an alleged breach. Use can be made of quantitative parameters as well as of qualitative criteria. Although the former seem to be more promising in terms of precise assessment, trade practice, which relies on a quid pro quo approach, demonstrates that equivalence is an ambiguous notion. The links that have to be drawn between a wide set of economic and monetary factors make it difficult to evaluate proportionality.
The lawfulness of countermeasures is also linked to the recourse to dispute settlement procedures. This issue is very topical and considered as a core issue in the current work of the International Law Commission on State Responsibility.6 The Special Rapporteur, Gaetano Arangio-Ruiz, took the position that countermeasures cannot be taken prior to the exhaustion of all available settlement procedures, except in certain specific circum stances.7 This view is generally considered as too restrictive of the injured state's preroga tive to take countermeasures. In this regard, consideration could be given to the possible significance of the practice within international economic organizations and agreements (WTO, NAFTA, for example) in which it is generally provided that countermeasures should be resorted to as a last resort. In any event, while the debate has so far focused on third party dispute settlement, greater emphasis should be given to negotiations before resorting to countermeasures as a general international law requirement.8 The risks of arbitrariness and of endangering "justice" would be alleviated.
There is no general prohibition on the use of economic measures for political purposes.
However, it is important to note that any economic countermeasures, irrespective of their purpose, have to comply with the customary international law principle of nonintervention. This involves the right of every state to conduct its affairs without outside interference.9
The nonintervention principle raises questions as to the extent of the domestic jurisdiction of states which might prevent recourse to countermeasures. In this connection, a particu larly controversial issue is that of human rights protection (the Chechnya situation, for example). Questions regarding the implications of the principle of nonintervention also arise when economic countermeasures are taken for environmental purposes. In the area of environment, an additional complication is the possible tension between, on the one hand, the principle of nonintervention and, on the other hand, the protection of common goods and common areas. The recent GATT tuna cases10 gave indications that international law is still reluctant to permit the use of unilateral measures in the environmental area. hardship to the individuals in the country under retaliation, which might not be appropriate under international law.
Humanitarian Considerations as Limitations
As far back as 1934, the Institut de droit international declared that states should "limit the effects of retaliatory measures on the target state, while respecting at the same time, as much as possible, the rights of individuals."11 Since then, the international law of human rights has evolved so as to provide for some basic standards to be respected in all circumstances. State practice tends to recognize that some minimum standards cannot be derogated from when countermeasures are applied. Thus, medical care and foodstuffs supplies are generally exempted from countermeasures; but these basic safeguards might not be sufficient to ensure effective respect of human rights.
The interdependence of international society makes the choice of appropriate economic countermeasures more and more complex. They should not impair the rights of individuals, or at the least, they should only entail a reasonable hardship. For many countries, interna tional transactions are of critical importance to the well-being of the people. This is true, for example, as regards energy uses and telecommunication services. One can also refer to disturbances of cultural relations, which might have long-term consequences for the society. All these humanitarian considerations should be taken into account when assessing the legality of countermeasures and selecting the measures to be resorted to.
International remedies play their assigned role in a system that tends to blur the tradi tional boundaries and makes the world ever more "narrow." Individuals are becoming important actors in the international arena and should accordingly be protected against any arbitrary measure.
Fairness in the Resort of Economic Countermeasures
Hardship to individuals is not the only "cost" of the adoption of countermeasures. There are also other costs of a macro-economic nature depending upon the degree of development of a country and the extent of its integration into the world economy. One way of limiting these negative consequences is to consider fairness12 as a standard to assess the role and the impact of countermeasures. In this respect, fairness should be accounted for to ensure respect for the principle of the nonabuse of rights13 when resorting to such means. The principle of good faith should also find place in this evaluation.
The implementation of economic countermeasures might widen the gap between un equal partners. This is especially noticeable in the case of economic measures applied on a quasi-permanent basis, that is, temporary measures that tend to be systematically renewed (the Cuba case, for example). In that context, the lawfulness of countermeasures should be assessed by the fairness test, taking into account the general pattern of intercourse between two or more states in order to evaluate the disparities and inequalities. This use of the fairness standard would require a more global evaluation of the proportionality of countermeasures and could prevent any significant disequilibrium with long-term conse quences.
Fairness would also mean a preference for resort to dispute settlement procedures instead of unilateral actions. This does not mean that a state is prevented from using countermea sures, but that it should, in the first place, try to obtain satisfaction through dispute settle ment remedies. This includes negotiations conducted in good faith (as well as efforts at achieving a multilateral consensus on the sanctions to be adopted).
However, in the application of the fairness test, an important factor is the gravity of the breach of international law, which is at the origin of the resort to countermeasures. 13P.C.U., Serie A, No 24, 12 (1930) .
